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CURRENT TOPICS. 





A recent decision of the Supreme Court of 
Minnesota, in the case of Herrick v. Minne- 
apolis, etc. R. Co., upon the subject of the 
enforcement in one State of a statutory right 
which occured in another State under a 
statute thereof, is of special interest because 
it is there held that the right to maintain the 
action is not affected by a want of similarity 
in the statutes of the two States. In Dermick 
v. Central R. Co., 12 Cent.L. J. 393, which we 
believe to be the leading case upon this topic, 
the tendency of the decision was plainly in this 
direction, although it was not necessary to so 
hold, because in that case the statutes of the 
two States are almost identical. That ten- 
dency of the opinion was adversely criticized 
at the time, in a note by a learned contribu- 
tor, and his views are backed by an array of 
authority. The Minnesota court, however, 
hold otherwise. The action there was brought 
for a personal injury to plaintiff, who was a 
brakeman, incurred in Iowa, through the neg- 
ligence of the engineer. Under the Iowa 
Statute, every corporation operating a railway 
in that State, is liable for all damages sus- 
tained by any person, including employes of 
such corporation, in consequence of the neg- 
lect of agents, or by mismanagement of the 
engineers or other employes of such corpora- 
tion, when such wrongs are in any manner 
connected with the use or operation of any 
railway on or about which they shall be em- 
ployed. Sec. 1307, tit. 10, c. 5, Code of 
Iowa, 1873. Says the opinion: ‘The gener- 
al rule is that actions for personal torts are 
transitory in their nature, and may be brought 
wherever the wrong-doers may be found and 
jurisdiction of his person can Le obtained. 
As to torts which give a right of action at 
common law, this rule has never been ques- 
tioned, and we do not see why the transitory 
character of the action, or the jurisdiction of 
the courts of another State to entertain it,can 
in any manner be affected by the question 
whether the right of action is statutory or at 
common law. In actions ex contractu there 
is no such distinction, and there is no good 
reason why any different rule should be ap- 
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plied in actions ex delicto, whenever, by 
either common law or statute, a right of ac- 
tion has become fixed and legal liability in- 
curred. That liability, if the action be tran- 
sitory, may be enforced, and the right of 
action pursued, in the courts of any State 
which can obtain jurisdiction of the defend- 
ant, provided it is not against the public 
policy of the laws of the State where it is 
sought to be enforced. Of course, statutes 
that are criminal or penal in their nature will 
only be enforced in the State which enacted 
them ; but the statute under which this action 
is brought is neither, being purely one for the 
reparation of a civil injury. 

The statute of another State has, of course 
no extraterritorial force, but rights acquired 
under it will always, in comity, be enforced, 
if not against the public policy of the laws of 
the former. In such cases the law of the 
place where the right was acquired, or 
the liabi'ity was incurred, will govern 
as to the right of action; while all that 
pertains merely to the remedy will be con- 
trolled by the law of the State where the ac- 
tion is brought. And we think the principle 
is the same, whether t’:e right of action be ex 
contractu or ex delicto. The defendant ad- 
mits the general rule to be as thus stated, but 
contends that as to tle statutory actions like 
the present itis subject to the qualification 
that to sustain the ac ‘ion the law of the forum 
and law of the place where the right of action 
accrued must concu in holding that the act 
done gives a right of action. We admit that 
some text writers—notably, Rorer, Interstate 
Law—seem to lay down this rule, but the au- 
thorities cited generally fail to sustain it. 
We have examined all the numerous cases 
cited on this point by defendant, and we find 
only one which in our opinion sustains him, 
while several are really against him. Mostof 
the cases thus cited belong to one or the other 
of the two following classes: First, cases 
which hold that statutes giving a right of ac- 
tion for injuries causing the death of another, 
having no extraterritorial operation, only ap- 
ply to injuries inflicted in the State which en- 
acted the statute, and not to injuries inflicted 
or acts done in another State. Such is the 
ease of Whitford v. Railroad Co., 23 N. Y. 
465. This undoubtedly is the settled law, 
but it does not touch the present case. The 
second class consists of cases which hold that 
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where the statute gives such right of action 
to the personal representatives of the de- 
ceased, it can only be maintained by an ad- 


ministrator or executor appointed and acting . 


under the laws of the State which enacted the 
statute, taking the ground that this right of 
action is not a right of property which passes 
to the estate, but is for the tenefit of the 
family or next of kin of the deceased, and 
therefore the statute contemplates the exer- 
cise of the power and the execution of the 
trust only by a personal representative ap- 
pointed under domestic laws. To this class 
belong the cases of Richardson v. Railroad 
Co., 98 Mass. 85, and Woodward v. Railroad 
Co., 10 Ohio St. 121. Some courts refuse to 
adopt this rule. But this question is not in- 
volved in the present case. 

A few cases appear to lay some stress upon 
the fact that the statutes of both States were 
similar, but rather as evidence of the fact that 
the statute of the State giving the right of 
action is not contrary to the policy of the 
laws of the State where the action is brought. 
Such is the case of Chicago St. L. & N. O. R. 
Co. v. Doyle, (Sup. Ct. Miss.) 8 Amer. & 
Eng. Ry. Cas., 171, in which, after saying 
that the action may be asserted because 
of the coincidence of the statutes of the two 
States, the court add: ‘‘And, independently 
of this, because a right of action created by 
the statute of another State, of a transitory 
nature, may be enforced here when it does 
not conflict with the public policy of this 
State to permit its enforcement; and our 
statute is evidence that the public policy of 
this State is favorable to such rights, instead 
of being inimical to them.’’ But it by no 
means follows that because the statute of one 
State differs from the law of another State, 
that therefore it would be held contrary to 
the policy of the laws of the latter State. 
Every day our courts are enforcing rights 
under foreign contracts where the lex loci con- 
tractus and the lex fori are altogether differ- 
ent, and yet we construe these contracts and 
enforce rights under them according to their 
force and effect under the laws of the State 
where made. To justify a courtin refusing 
to enforce a right of action which accrued 
under the law of another State, because 
against the policy of our laws, it must appear 
that it is against good morals or natural jus- 
tice, or that for some other such reason the 





enforcement of it would be prejudicial to the 
general interests of our own citizens. If the 
State of Iowa sees fit to impose this liability 
upon those operating railroads within her 
bounds, and to make it a condition of the 
employment of those who enter their service, 
we see nothing in such a law repugnant either 
to good morals or natural justice, or preju- 
dicial to the interests of our own citizens. 
The only case which goes to the length of 
holding that this action cannot be maintained, 
is that of Anderson v. Chicago, M. & St. P. 
R. Co., 37 Wis. 321, which, on the facts, is 
on all-fours with the present case, and in 
which the court holds that such an action will 
only lie in the State of Iowa, which enacted 
the statute. But with due deference to that 
court, and especially to the eminent jurist who 
delivered the opinion in that case, we think 
they entirely failed to distinguish between the 
right of action, which was created by the 
statute of Iowa and must be governed by it, 


‘and the form of the remedy, which is always 


governed by the law of the forum, whether 
the action be ex contractu or ea delicto. It 
is elementary that the remedy is governed by 
the law of the forum, and this is all that is 
held by any case cited by the court in support 
of their opinion. 

The case of Bettys v. Milwaukee «& St. P. 
R. Co., 37 Wis. 323, was an action brought 
under an Iowa statute to recover double dam- 
ages for cattle killed in Iowa. This case was 
probably correctly decided upon the second 
ground stated in the opinion, viz., that the 
statute was penal, and therefore could only 
be enforced in the State which enacted it. 

The following cases, we think, support our 
conclusion that this action may be maintained, 
although we have no such statute in this State : 
Dennick v. Railroad Co., 103 U.S. 11; 
Leonard v. Steam Nav. Co., 84 N. Y. 48; 
Chicago, St. L. & N. O. R, Co. v. Doyle, 
supra; N, & C. R. Co. v. Sprayberry, 8 Baxt. 
(Tenn.) 341. See also, Selma, Rome & Dal- 
ton R. Co. v. Lacy, 43 Ga. 461, and s. c., 49 
Ga. 106. 
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THE PEOPLE v. CONSTANTINE FABER. 





Conviction of Bigamy, Such Crime Consti- 
tuted by Marrying Another Person whilst 
Under a _ Prohibition to Marry 
Contained in a Decree Dissolv- 
ing the Prior Marriage. 

This case,} involves a very serious issue. 
It is nothing short of whether a person guilty 
of one crime may be convicted of another by 
implication. The case appears to depend en- 
tirely upon the proper construction of statutes 
of a penal character, and especially of the Big- 
amy Statute entitled ‘‘Of unlawful marriages 
and incest,’’ 2 and which should therefore be 
constructed strictly in favorem vital et liberta- 
tis. If,in the words of the statute,the marriage 
has been dissolved,* how is it possible that 
the relation of husband and wife can any 
longer exist? Not only, in such case, has 
the contract been formally and judicially 
terminated, but the very status has been dis- 
troyed. The offense of bigamy, even against 
the State, can no longer be committed by a 
marriage of either party with another person. 
A misdemeanor, created by another statute,* 
may be committed by the person forbidden 
to marry, as it might be if he were forbidden 
to testify, or to serve on a jury, or were 
placed under any other civil disability, and 
who disregarded such prohibitions. But it is 
said by the court (Rapallo, J.,) that ‘There 
could scarcely be a plainer implication than 
that,’’ deduced from the language of the 3rd 
subdivision of section 8, before adverted to, 
where ‘‘the language clearly implies that not- 
withstanding the divorce such person is placed 
in the situation of having a husband or wife 
living for the purpose of the 8th section,’’ 
and that for the purpose of enforcing the 
statutory prohibition, a person against whom 
a divorce has been obtained for the cause of 
adultery is regarded by the statute as having 
a husband or wife living, so long as the party 
obtaining the divorce lives.’’ But what if 
the party obtaining the divorce marries 
again? Is the husband or wife then still liv- 
ing? Such implications and declarations are 
not usually imported into the construction of 


116 Cent. L. J. 494; New York Daily Register April 
24, 1883; Albany Law Journal, May 19, 1883, 

22 R. S, 657, sec, 8. 

3 See subdivision 3 of sec. 8. 

#2 Kh. 5S, 2nd ed. p. 582, sec, 45. 





penal statutes. Even, if it can be gathered 
by implication, what the legislature willed, 
yet if, in the language of Lord Ellenborough 
in Rex v. Kare,5 *‘quod voluit non dizit’’ the 
accused is entitled to the benefit of the dis- 
crepancy. Besides no legislature can consti- 
tutionally subvert the first principles of jus- 
tice, especially by mere implication. Bigamy 
is defined by the statute to be the ‘‘marrying 
by a person having a husband or wife living 
of any other person, whether married or 
single.’’ 

This is not a subject for quibbling about 
words, and bigamy, irrespective of this stat- 
ute has for centuries been a clearly defined 
offense—certainly as clearly defined as is the 
offense of murder itself—and so long as lan- 
guage has meaning cannot be confounded 
with a mere prohibition not to marry by way 
of a punishment for a previous matrimonial 
offense. Bigamy, as defined by the statute, 
consists of the ‘‘marrying, by a person having 
a husband or wife living, of any other person 
wuether married or single.’’ This in fact 
corresponds with the definition contained in 
the statute 1 James I., c. 11, and which has 
been the foundation of the American statute. 

The definition originally could have had no 
reference to a dissolution of marriage as di- 
vorces a vinculo were unknown to the ecclesi- 
astical law, and although divorces a mensa 
et thoro were granted, they were deemed but 
judicial separations, or, as they are now 
termed in this country, limited divorces. But 
to remove all doubt upon this point which, 
since the reformation had come to be agitated, 
since the king himself (Henry 8th) hed, with 
the compliant sanction of Archbishop Cranmer 
obtained the dissolution of his marriage with 
Anne Boleyn,a clause was inserted in the stat- 
tute of James, to the effect that ‘‘the sentence 
of a court of competent jurisdiction declaring 
the former marriage void shall be a good de- 
fense upon an indictment for bigamy.”” A 
corresponding clause has been inserted in the 
subsequent English statutes on the subject. 
That was the very question set at rest in Eng- 
land, by the bigamy statute itself, which is 
now agitating the State of New York, if not 
other States, in America. Here, at all events 
was no latitude allowed for implication er de- 
duction contra favorem vital et libertatis, pre- 
vided the marriage was declared void by a 


56 East, 518, 








84 THE CENTRAL LAW JOURNAL. 








court of competent jurisdiction, ecclesiastical 
or otherwise. Suffice it to say that subse- 
quently the legislature assumed such func- 
tions, sitting as a high court of justice, and 
thus solved the problem of jurisdiction since 
transferred to the English Divorce and Mat- 
rimonial courts. 

Recurring to the case before us it seems 
difficult to understand upon what prircipal 
The People v. Hovey, refered to in the opin- 
ion, has been thus summarily overruled, es- 
pecially as it was decided upon the very sec- 
tion® which it was held the exception, 
contained in the third subdivision, could not 
enlarge. Such decision was based upon the 
definite ground that the divorce a vinculo 
dissolved the former marriage, and, after such 
dissolution, neither party could have a hus- 
band or wife living. 

The case of Wait v. Wait,’ cited by the 
court, in the opinion expressed by Rapallo, 
J., does not, at first sight,appear to have much 
bearing upon the question before us. There 
the argument was that where a marriage had 
been dissolved a vincu/o and the former hus- 
band predeceased his wife, the latter could 
not, after his decease, be deemed his widow 
so as to entitle her to dower. But the an- 
swer is that the right to dower attaches at the 
time of the marriage and vests in every accre- 
tion of real estate acquired, at least, during 
the continued existence of the marriage rela- 
tion. 

A woman’s right to dower does not accrue, 
for the first time, upon the death of her hus- 
band although the separate usufruct is defer- 
red till such event. The right to dower may 
be forfeited in various ways and for sundry 
1eas8on8, either at common law or by statute 
as in section 48 of the divorce act,® which 
declares that a wife, convicted of adultery in 
a suit for a divorce brought by her husband 
shall not be entitled vo dower in her husband’s 
real estate. In other words, she shall be de- 
prived, jo such cases, of her right, the right 
she agguired as a wife, not as a widow, (which 
lather, e@8ea divorce, she could never become 
in relation to her former husband) in her 

‘husband’s’’ real estate, i. e., the real estate 
which he possessed during her coverture. 

In some of the old manors in England a 

» Section 8. 


74aN. Y. 6, 
eR. 8. 146. 





widow retains the usufruct of her dower, o1 
as it is termed in mansorial phraseology 
‘*free-bench,’’ only so long as she remained a 
widow— in others, only so long as she remained 
a widow and chaste, and in more than one in- 
stance she, upon acknowledging her unchas- 
tity ina public and ignominious, if not in an 
indecent and ridiculous manner, by subject- 
ing herself to a species of penance, may re- 
cover her right and beneficial interest. But 
the right, in every case, accrued during cov- 
erture and was not postponed till widowhood. 
The case thus cited does not therefore appear 
apropos. But yet it may be a question wheth- 
er a woman divorced for her husband’s adul- 
tery can, at his death, claim dower of lands 
acquired by him since the divorce, after she 
had ceased to be his wife and possessed no 
longer an inherent claim to the privileges of a 
married woman with their rights and obliga- 
tions. Wecan scarcely predicate an affirma- 
tive judgment upon this point, but at all 
events the adjudication of civil rights in favor 
of a wronged woman whose husband’s delin- 
quency may have intentionally provoked the 
dissolution of the matrimonial bond, perhaps, 
with a view of acquiring real estate unclogged 
by any marital rights (fer some specimens of 
humanity are base enough for anything) can 
scarcely be considered a precedent for 
convicting a man, however worthless, 
of a crime clearly defined by law, but of 
which, under existing circumstances, he 
is by judicial decree incapable of the 
commission, without entirely altering the 
character of the offense and resorting to im- 
plication and deduction to embrace within 
the plain meaning of the penal section of a 
criminal statute an exception inconsistent 
with the legal definition of the crime indi- 
cated. Such a forced construction appears 
at variance with the merciful rule in favorem 
vite et libertatis. 

If, however, the State of New York desires 
to avoid the indignity of having its law evaded 
by even its own citizens, and its penal enact- 
ments set at naught, the legislature must 
shelter with its aegis the courts of justice. It 
must, following the example of England in 
her modern bigamy act, make the offense, 
wheresoever committed by one of its own cit- 
izens, punishable in the State of the domicile, 
otherwise a recalcitrant citizen will have but 
to step across the border into some State not 
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recognizing the prohibition, much less the 
penalty attached to its infraction, and return, 
if not defiant, clothed with a perfect immu- 
nity from both civil and criminal disability. 

The case of Thorp v. Thorp,’ will totally 
disarm the bench, and Van Voorhis v. Brint- 
nall,!° will cap the climax of any attempted 
legislative paradox. The action of the court 
will be estopped by its own rulings. 

One word with reference to the somewhat 
anamolous position of the surviving former 
partner of aman divorced a vinculo by reason 
of his adultery. Such woman, being placed, 
by no fault of her own, in the unfortunate 
position of neither a maid, wife, nor widow, 
and having no right to dower in real estate 
acquired by ber former husband subsequent 





to the divorce, might be left unprovided for | 


except for a decree of alimony which would 


be futile as against the heirs of his real estate. | 
At the time of the divorce the husband may | 
not have possessed any real estate wherewith | 


to endow any wife at all, but yet at his decease 
may have been a wealthy land owner. This 
is a subject well worthy of legislation. 

In Wait v. Wait, referred to, as before 


mentioned in the case which forms the sub- 
ject «+f this article, Harris, J., in delivering | 


the ju:!gment of the court, says, ‘* A widow 
shall be endowed of all lands whereof her 
husband was seised of an estate of inheri- 
tance at any time during the marriage.” 
Three things, marriage, seisin and the hus- 
band’s death are requisite to consummate 
this right.’’ 

‘* Dower,’”’ says Kent, ‘is a title inchoate, 
and not corsummate until the death of the 
husband: but it is an interest which attached 
on the land as soon as there is the concur- 
rence of marriage and seisin.’’!* 

This right of dower may be barred or di- 


vested, as stated by Mr. Justice clarris, in | 
various ways—some voluntary, others com- 


pulsory, as where a foreclosure suit is insti- 
tuted to recover the money advanced for the 
purchase of the estate itself, also, by a con- 
viction of adultery, in a suit for a divorce 
brought by the husband." 


9N. Y. Ct. of Appeals, 16 Cent. L. 
Reg., Jan, 6, 153. 

10 8.C. N. Y., id; Cent. L. J. 8 

IL4N, Y., 95. 

121K. 8, 749, s. 1. 

134 Kent., 50. 

1442 KR. S., 146; 8. 48, 


4Y. 


J., 51; Daily 
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The only power of the court allotting ali- 
mony in a decree of divorce at the suit of the 
wife is to sequester the personal estate and! 
the rents and profits of the real estate. Upon 
the husband’s death, the real estate would 
pass to his heir or devisee, free from any 
charge in favor of the wife, unless she is en- 
titled to her dower; so that if the deceased 
had no personalty she would, if unendowed, 
be left unprovided for. In New York Siate, 
at least, the statute has not in terms either 
preserved the right of dower to the wife, or 
authorized a reasonable provision to be made 
for her by way of indemnity for the loss of 
her dower. (We are, up to this point, ab- 
stracting from the written opinion of Harris, 
J.) The reason for such apparent omission 
is, however, obvious. Her right of dower is 
a vested interest. 

“By the intermarriage the wife becomes 
entitled to an estate for life, upon surviving 
her husband, in a third part of all such estates. 
of inheritance of which he was solely seised 
during the coverture, and to which any issue 
she might have had might by possibility have 
been heir.’’ 15 Here is clearly indicated 
that she is entitled to dower out of any estate 
of inheritance to which the children of the 
marriage might succeed, but, we apprehend, 
only out of real estate possessed or acquired 
by the husbind during coverture. 

The father’s offense works no forfeiture of 
the rights of the wife and the childrem of the 
marriage. The children will still inherit as 
heirs at law, and when they inherit she will be 
endowed, her inchoate mght will be consum- 
mated. The only difference is that they in- 
herit the lands not otherwise divided, of which 
the father at the time of his death was seised, 
while she is endowed of all the lands of which 
her husband was seised at any time during 
coverture. The children’s right to inherit is 
a possibility, the wife’s right to dower isa 
vested interest. 

In Wait v. Wait, no question arose as to 
real estate acquired subsequent to the divorce, 
and therefore the court did not deal 
such. Neither is it necessary, for the pur- 
pose of our argument to impart the additional 
feature into the case before us. So careful 
was the church in former times to protect the 
wife’s dower, that in all marriages solemnized 
in facie ecclesiw the wife was formerly en- 


with 


16 1 Roper’s Husband and Wife, 331. 
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dowed ad ostium ecclesie by an assignment in 
the presenee of the priest whose oath, as a 
thane, was equalin value to 160 churls and 
was a pledge for the notoriety, certainty and 
legality of the transaction.!® 

‘* If a man endows his wife ad ostium ec- 
clesiw, he then openly delares the quantity 





and certainty of the land which she shall have | 


for her dower ; and in such case the wife, after 


the death of the husband, may enter into the | 


land of which she was endowed, without any 
other assignment.’’ 17 ‘*For which reason,’’ 
says D’Anvers, the translator of Bolle’s 
Abridgement, ‘‘dower ad ostium ecclesie is 
better for the wife than dower at common 
law.’’ 18 But this specific endowment was thus 
acknowledged after marriage, after the inco- 
hate right had become vested, and it thus 
avoided all doubt as to the quantity and cer- 
tainty of the land possessed at that time by 
the husband when deeds were as yet unknown, 
and lands passed by mere livery of seisin. 

**Dower ad ostium ecclesie must be after 
marriage, for before the woman is not en- 
titled to dower.’’ 1° 

These quotations are sufficient to show that 
dower is a vested interest, and that no quib- 
ble about words, such as ‘‘wife’’ or ‘‘widow,’’ 
or *‘former wife’’ can divest it any more than 
alike quibble can render a man guilty of 
bigamy, as clearly defined by statutes both 
English and American, who, his former mar- 
riage having been dissolved a vinculo, mar- 
ried another womsn although in defiance of a 
prohibition for the infraction of which he 
might be punishable as for a misdemeanor. 





PARTNERSHIP EXEMPTIONS. 





As a co-partnership cannot sue in its firm 
name,! so a partnership cannot be sued by its 
firm name unless so authorized by statute,? 
therefore it is generally absolutely necessary 
to sue the individual members of a partner- 
ship, describing them as co-partners; for a 
petition or complaint which contains no other 
designation of the party than the name of a 
co-partnership firm is deemed defective. 
And the judgment should correspond to the 
allegations of the petition in this particular.* 
The execution must agree with the judgment 
as to the parties. ‘‘But though all are sued 
jointly, and a joint execution taken out, yet 


it may be executed against one only.’’5 Of 


course, the firm property is liable primarily 
for the payment of firm or partnership debts, 
it has, and is entitled -to priority over an ex- 
ecution for an individual debt. An execution 
issued against a partnership will bind both 
the legal and equitable interests of all the par- 
ties and confers all the right and title of the 
firm on the purchaser, free from all claims 
either of the partnership or of the individual 


| partners.® 


And this brings us directly to consider the 
subject of this article. Can a partnership 


| have the benefit of the provisions of the ex- 


| emption laws? 


The answer to this question 


_ is not easy, either from reason or authority. 


| The questions 


it has, however, only recently been decided, | 


though the case is not yet reported, that such 

a marriage being effected out of the jurisdic- 

tion of New York State is not a bigamous 

union. This seems to be a reductio ad ab- 

surdum. Hvucu WEIGHTMAN, 
New York. 


16 See the observations of Mr. Justice Willes in 
Beannich v. Beannish, 9 H. L. Cas , referring tosir F. 
Palgrave’s Rise and Progress, 164; and 2 Kemble’s 
Saxons in England, 432. 

17 5. M. sec, 39. 

18 D’Anvers Rolles Abridg., 665. 

19 Co. Litt., 34a, 





| Ryan, C. J., says: 





will be discussed; First. 
Whether it can or cannot. Second. How the 
excmption is to be claimed. Third. When, 
and Fourth, and of what kind of property. 

I. Whether it can or cannot have the benefit 
of the exemption laws.—Upon this point there 
is a direct conflict of authority. In some of 
the States, the law is held to be inapplicable 
to property owned by several persons in part- 
nership business.? In Russell v. Lennon,® 
“The principle of 
all exemption laws in this State is very 
clearly expressed in the constitution it- 


1 Green Pleading, sec. 294. 

2Nash P.P. 349. 

31 Estes Pleading, 208, 841, 384, 614. 

4 Sterling v. Hanson, 1 Cal, 480. 

5 Collyer on Partnership, sec, 817. 

6 Herman on Executions, 547, 

7 Pond v. Kimball, 101 Mass. 105; Grymes v. Bryne, 
2 Minn. 89; Guptil v. McKee, 9 Kan. 30; Russell v 
Lennon, 39 Wis. 570; 20 Am. Rep. 60; Bonsol v. Com« 
ly, 44 Pa, St, 442. 

8 39 Wis, 570. 
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self. ‘The privilege of the debtor to enjoy 


the necessary comforts of life, should be | 
recognized by wholesome laws exempting a | 


reasonable amount of property from seizure 
or sale.’ This principle makes all constitu- 


tional exemptions a personal privilege of each | 
debtor, secures to him individually, not in | 
mere benevolence only, but also in the inter- | 


est of the State in the personal well being of 
each citizen. And the statutes of exemption 
appear to be framed on this principle. They 
go to secure the necessary comforts of life to 
families by exemption to heads of families ; 
and the letter and spirit of exemptions follow 
the constitutional principle, in securing a 
personal privilege to each debtor individually. 
There may be joint debtors, but our consti- 
tution and statutes sanction no joint exemp- 
tion.’’ The exemption applies to the debtor 
in the singular number, and is personal and 
individual only. In Guptil v. McFee, a 
firm, McFee & Riley, obtained judgment 
against Guptil & Hinton, and had executions 
levied on a lot of fresh pork, fresh beef, hams, 
shoulders, etc., sausage machine, kettle and 
furnace, wrapping paper, knives and cleavers 
and other things of the value of $241.80, 
used in carrying on the trade and business of 
butchering in which Guptil & Hinton, were 
engaged. They brought an action of replev- 
in as partners against the Sheriff holding the 
property, claiming that the property was ‘‘ex- 
empt by law from seizure upon said execu- 
tion.’’ In the supreme court, on petition in 
error of Guptil & Hinton,after quoting Exemp- 
tion law:!1 ‘*We suppose it will be admitted 
that the said goods were not exempt at all, un- 
less they were exempt under the provision of 
the statute just quoted. Weare of the opinion 
that they were not exempt a tall, and for the 
following reasons: First, they were all part- 
nership goods, still in the hands of the firm 
against whom the execution was issued, and 
hence said exemption law does not apply. 
Second,they were (principally if not entirely) 
goods bought to be sold again as merchan- 
dise, and were not the goods, the tools, im- 
plements or stock in trade, of a mechanic, 
miner or some other person, who earned his 
livelihood in whole or in part by the use of 
tools or implements, and to the exercise of 


9 Pond v. Kimball, 101 Mass. 105, 
109 Kan. 30. 
lt Gen, Stat. 473, sec. 33, 











whose trade or business tools or implements 
were necessary.’ But, from the first reason 
would it make any difference if the facts 
were the converse of the second reason, and 
the firm composed of mechanics or miners 
associated for the purpose of carrying on 
their trade, and the property levied on was 
their tools, implements, or stock in trade log- 
ically, certainly not as to the partnership. 

On the other hand, in Till’s case,!? it is 
said: ‘‘The law, undoubtedly, is that one 
member of a firm cannot hold his interest in 
the partnership effects exempt from the pay- 
ment of the debts of the concern without the 
consent of his co-partners,’” even though the 
head of a family. In North Carolina one of 
the partners, by consent of the firm, may, but 
not without it.?% 

Prominent among the purposes of the ex- 
emption laws is the protection of the poor, by 
allowing them the implements of, and their 
stock in, trade, and the other means essential 
to enable them to gain a livelihood. ‘‘And 
when a man is supporting his family by the 
aid of a team, or of tools, or of provisions, 
which he would be entitled to retain if owned 
by him in severalty, it seems to be a clear 
perversion of the spirit of the exemption laws 
to deprive him of a moiety of the property 
because he is unable to own the whole. 
Hence, as a general rule, a part interest is, in 
most of the States, as much exempt from ex- 
ecution as though it were an interest in sev- 
eralty ; and this is true whether it be held in 
co-partnership or co-tenancy, and whether 
the execution be for the debt of one owner or 
for the debt of all the owners.‘* 

In Stewart v. Brown, the facts as found 
were, that John Stewart and Peter Stewart 
were partners in the ownership of the horses 
and harness, worth $160. They had no other 
property, except a few articles of household 
furniture of trifling value. Each was a house- 
holder and each had a family for which he 
provided. Both were teamsters and respec- 


12 Tilis case, 3 Neb. 262. 

13 Herman on Exemptions, 118; Burns v. Harris, 
67 N.C. 140. 

l4 Stewart v. Brown, 37 N. Y. 250; 21 Am. Dee. 551; 
Burns v. Harriss, 67 N. C. 140; Gaylord v. lnhoff, 
1 Cin. Sup. Ct. 404; Howard v. Jones, 30 Ala. 67; 
Radcliff v. Wood, 25 Barb. 52; Newton v. Howe, 2 
Wis. 531; 9 Am. Rep. 616; Servanti v. Lusk, 43 Cal. 
238; Freeman on Exemptions, sec. 221; Thompson on 
Homestead and Exemptions, sec. 216; Gaylord vy. 
Imhoff, 26 O. S, 317. 
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tively derived their support form the use of 
the horse and harness, having no other means 
to provide for their families. That the judg- 
ment against them was fora firm debt, and 
tuat the defendant under the execution issued 
thereon took the team claiming that it was 
subject to levy and sale ; and Stewarts jointly 
replevined it, claiming it was exempt proper- 
ty. On appeal the court say: ‘‘It would be 
an-obvious perversion of the statute, to hold, 
that the plaintiffs forfeited its protection by 
owning but a single team between them, using 
it for the common support of both. The lan- 
guage of the act should be construed in har- 
movy with its humane and remedial purpose. 
Its design was to shield the poor and not to 
strip them; the interest it assumes to protect 
is that belonging to the debtor, be it more 
or less. The ownership of the team may be 
joint or several; it may be limited or abso- 
lute. Whatever it be, within the limitations 
of the statute, the debtor’s interest is exempt 
in view of his own necessity, and of the prob- 
able destitution to which its loss might reduce 
a family dependent on him for support, 

IT. How the exemption is to be claimed.—In 
those States when a partnership is allowed an 
exemption directly, doubtless a simple oral 
or written notice to the officer would be suffic- 
ient to apprise him of the claim and all that 
would be necessary,”° and if the property was 
positively exempt the officer would be a wrong 
doer and a notice would not be necessary.?® 
When exempt property is levied on belonging 
to a partnership, the proceeding to claim the 
same, no doubt, would be the same as if the 
property belonged to an individual under the 
same circumstances. 

It seems that there is a tendency in some 
States that hold there there is no exemption 
to a partnership to allow partners to dissolve 
their partnership even after a levy, and then 
give them the property as exempt to the in- 
dividuals.47 In Wisconsin it is held, ‘‘ One 
partner, with the consent of his other part- 
ner, can claim an exemption under the ex- 
emption law out of the firm property when 
seized under execution against the partner- 
ship. Where both partners demand the ex- 


15 Bonsall v. Comly, 44 Pa. St. 442; Wells on Re- 
plevin, sec. 269; Newell v. Hayden, 8 Iowa, 140. 

16 Wells on Replevin, sec. 268, n. 3; Frost v. Mott, 
34 N. Y. 253. 

17 Russeli v. Lennon, 39 Wis. 570; 20 Am. Rep. 60. 





emption, each must be deemed to consent that 
the other have it, and make his individual se- 
lection, and this will work such a severance 
of the partnership property that the statutory 
right of exem,tion will attach asin goods held 
in severalty. In such case it could only be 
necessary that the partner claiming the ex- 
emption should inform the officer making the 
levy that he claimed his exemption; that the 
other partner did the same ; and that he should 
ask that he be permitted to make his selec- 
tion. 16 

Some cases hold that the exemption will 
not be allowed unless all the partners consent 
to it,?9 and if a ‘‘mere dissolution takes place, 
it will be presumed that the assetts of the 
firm are held by the member, in whose posess- 
ion they may be found, in trust,for the purpose 
of satisfying the demands of their joint cred- 
itors.2° Hence it seems that exemption must 
be claimed by an individual member or indi- 
vidual members of the firm with the consent 
of all. 

ITT. When can the claim be made ?—This 
question is not free from difficulty. If we 
shall say, it must be made before a levy is 
made then in cases of attachment issued be- 
fore judgment surprising the partners, would 
they be cut of from their right, if the attach- 
should be sustained ? 

In Guptil v. McFee, it is said, ‘‘If a party 
desires to retain his personal property as ex- 
empt from execution, he must either not put 
it into a co-partnership, or he must get it out 
of the copartnership and make it his own ex- 
clusively before an execution against the firm 
is levied on it.’’ 24 It is also decided that 
the members of an insolvent firm are not en- 
titled to the exemption out of partnership 
property after seizure in execution by part- 
nership creditors, even if all the members 
join in demanding the exemptions.?? 

But upon the other hand, the court in the 
O'Gorman case, quoting from Russel v. Len- 
non, svpra, ‘‘We have no doubt that in 
proper cases, each member of a partnership is 
entitled to his separate exemption out of the 
partnership property, and that the partner- 
ship property, after levy, may be severed by 


18 O’Gorman vy. Fink, 15 N. W. Rep., 771. 

19 Burns v. Harris, 67 N. C. 146; Till’s case, 3 Neb. 
261. 

20 Till’s case, 3 Neb, 261. 

219 Kansas, 37. 

22 Gaylord v. Qinhoff, 26 O. 8. 317 
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‘the partners so that each partner may have 
his several exemption,’’ say, it will be seen 
‘that there is here a clear and distinct intima- 
that each member of a partnership is entitled 
ito his separate exemption out of the partner- 
ship property, and the chief justice says that 
after the levy the partnership property may 
be severed by the partners so as to give each 
partner his several exemption.?° 

IV. Out of what property?—We may say, 
from the authorities cited, there seems to be 
no conflict as to how this question should be 
answered, either as to those States where the 
exemption is allowed directly to the copart- 
nership, or indirectly to them by formal, or 
informal, dissolution and claim. It is to be 
‘taken out of the same property, as in the sev- 
eral States, is allowed to the individual and 
under the same restrictions.?+ 

In conclusion, our logicians teach us that, 
‘‘things that are equal to the same thing are 
equal to each other ;’’ our geometricians say, 
‘the whole is equal to the sum of its parts.’’ 
But our authorities teach us that we cannot, 
generally, sue a partnership, but must sue the 
individuals, and then some of them say, the 
partnership (which is simply the individuals) 
can not have any right under the exemption 
laws if the individual members claim jointly, 
but if they all claim separately, that that 
works a severance of the partnership, and the 
individuals have the exemption. Some hold 
this may be done even after levy. Even after 
the creditor has subjected the effects of the 
partnership, liable to his execution, to the 
custody of the officer, that even then by 
claiming as individuals, the exemption law de- 
feats the creditor. 

I can not refrain from giving in this 
connection the sharp criticism of the Ohio 
-courtin Gaylord v. Qinhoff,”° on allowing the 
exemption out of partnership property after 
levy. Wherein they say, that it makes a posi- 
tive statutory right, which in a proper case, 
may be asserted against all the world, depend 
for its enforcement upon the mutual consent 
of the partners, and thus degrades it toa 
mere privilege. 

Van Sycxet & WELLs. 

Girard, Kansas. 


2315 N. W. Rep. 773. 
249 Kansas 34; 37 N. Y. 351. 
®% 26 O. 8., 321. 





HABEAS CORPUS — CIVIL PROCEEDING — 
FEDERAL SUPREME COURT. 





EX PARTE TOM TONG. 





United States Supreme Court, May 7, 1883. 


Suing out a writ of habeas corpus isa civil proceed- 
ing, although the object of the petitioner be to be re- 
leased from custody under a criminal charge. In 
such a case the Federal Supreme Court has no juris- 
diction on certificate of division of opinion. 


On a certificate of division in opinion between 
the judges of the Circuit Court of.the United 
States for the District of California. 

S. F. Phillips, Thos. Simons and Hall YcAllister, 
for petitioner; Z. D. Latimer, in opposition. 

WalrTE, C. J., delivered the opinion of the 
court: 

This is a writ of habeas corpus sued out of the 
Cireuit Court of the United States for the District 
of California by the petitioner, ‘Tom Tong, a sub- 
ject of the emperor of China, for the purpose of 
an inquiry into the legality of his detention by the 
chief of police of the city and county of San 
Francisco, for an alleged violation of an order or 
ordinance of the board of supervisors of such city 
and county regulating the licensing, etc., of pub- 
lic laundries, and the case comes here, before 
judgment below, on a certificate of division of 
opinion between the judges holding the court as 
to certain questions which arose at the hearing. 
The allegation in the petition is that the order, for 
the violation of which the petitioner is held, is in 
contravention of the Constitution of the United 
States and of a treaty between the United States 
and the emperor of China. A question which 
meets us at the outset is whether we have juris- 
diction, and that depends on whether the pro- 
ceeding is to be treated as civiloer criminal. Sec- 
tion 650 of the Revised Statutes provides that 
whenever, in any civil suit or proceeding in a cir- 
cuit court, there occurs a difference of opinion be- 
tween the judges holding the court as to any 
matter to be decided, ruled, or ordered, the opin- 
ion of the presiding judge shall prevail and be 
considered the opinion of the court tor the time 
being; and sec. 652, that when final judgment or 
decree is rendered, the points of disagreement 
shall be certified and entered of record under the 
direction of the judges. That being done, the 
judgment ordecree may, under the provisions of 
seetion 693 be brought here for review by writ of 
error or appeal, as the case may be. By section 
651 it is provided that whenever any question oc- 
curs on the trial or hearing of any criminal pro- 
ceeding before a circuit court and the judges are 
divided in opinion, the point on which they disa- 
gree shall, during the same term, upon the re- 
quest of either party, or of their counsel, be 
stated under the direction of the judges, and cer- 
tified under the seal of the court to this court at 
its next session. It follows from these provisions 
of the statates, that, if this is a civil suit or pro- 
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ceeding we have no jurisdiction, as there has been 
no final judgment in the circuit court, but, if it is 
a criminal proceeding, we have. 

The writ of habeas corpus is the remedy which 
the law gives for the enforcement of the civil right 
of personal liberty. Resort to it sometimes be- 
comes necessary, because of what is done to en- 
force laws for the punishment of crimes; but the 
judicial proceeding under it is not to inquire into 
the criminal act which is complained of, but into 
the right to liberty notwithstanding the act. Pro- 
ceedings to enforce civil rights are civil proceed- 
ings, and proceedings for the punishment of 
crimes are criminal proceedings. In the present 
case the petitioner is held under criminal process. 
The prosecution against him is a criminal prose- 
cution, but the writ of habeas corpus which he has 
obtained is not a proceeding in that prosecution. 
On the contrary, it is a new suit brought by him 
to enforce a civil right, which he claims, as 
against those who are holding him in custody, 
under the crimizal process. If he fails to estab- 
lish his right to his liberty, he may be detained 
for trial for the offense; but if he succeeds he must 
be discharged from custody. The proceeding is 
one instituted by himself for his liberty, net 
by the Government to punish him for his crime. 
This petitioner claims that the constitution and a 
treaty of the United States give him the right to 
his liberty, notwithstanding the charge that has 
been made against him, and he has obtained ju- 
dicial process to enforce that right. Such a pro- 
ceeding on his part is, in our opinion, a civil pro- 
ceeding, notwithstanding his object is, by means 
of it, to get released from custody under a crimi- 
nal prosecution. It was said by Chief Justice 
Marshall, speaking for the court, as long ago as 
Ex parte Boliman, 4 Cranch, 101: **The question 
whether the individual shall be imprisoned is al- 
ways distinct from the question whether he shall 
be convicted or acquitted of the charge on which 
he is to be tried, and therefore these questions 
are separated, and may be decided in different 
courts.”’ 

The questions that may be certified to us on a 
division of opinion before judgment are those 
which occur on the trial or hearing of a criminal 
proceeding before a circuit court. It follows that 
we cannot take jurisdiction of the case ir its pres- 
ent form, and it is consequently remanded to the 
circuit court for further proceedings according to 
law. 


CUSTODY OF THE LAW— LEVY OF 
PROCESS. 





PIPHER v. FOREDYCE, 





Supreme Court of Indiana, May 19, 1883. 


Personal property in the possession of the plaintiffs 
in a replevin suit, who have given bond for such 
property, is, during the pendency of such replevin 





proceedings, in the ‘‘custody of the law,’’ and not 
liable to seizure under other process. 


ELLiottT, J., delivered the opinion of the 
court: 

On the 20th day of November, 1880, the ap- 
pellees were in possession of the personal prop- 
erty here in controversy claiming to have acquired 
title through the Nelson Iron and Coal Company. 
On that day an execution issued on a judgment 
rendered against that corporation was levied on 
the property and a writ of replevin was sued out 
by the appellees under which they obtained pos- 
session of the property. Afterwards, and while the 
appellees were in possession under writ of re- 
plevin and while the action of replevin was 
still undetermined, the appellant levied an- 
other execution issued against the Coal Com- 
pany upon the same property. 

It is the general rule that property in legal con- 
troversy cannot be seized by other judicial pro- 
cess than that under which it came into custody 
of the law. In Stout v. LaFaulett, 64 Ind. 269, the 
general principle is recognized and enforced. 


The only inquiry, therefore, is whether the’ 


principle can be deemed applicable to such 
a case asthe one under examination. The pos- 
session of the appellees secured to them by the 
undertaking, givenin the replevin proceedings, 
was in legal contemplation, thatof thelaw. Be- 
cause they instead of the sheriff were in actuak 
possession, did not change the character of the 
possession: they were in custody by virtue 
of the process of the court and really as its agents. 
Of a similar case, the Supreme Court of the 
United States said: ‘‘On the giving of the bond 
the property is placed in the possession of the 
claimant. His custody is substituted for that of 
the sheriff. The property is not withdrawn from 
the custody of the law.’’ Hagan v. Lewis, 10 Pet. 
380. 

Where vendees of a judgment debtor obtain 
possession of property by virtue of a writ of re- 
plevin and by this process take it from the hands. 
of the sheriff, it cannot, while the action of re- 
plevin is pending undetermined, be again levied 
upon under another execution issued against the 
vendee. 

This conclusion necessarially follows from the 
general principles we have stated, for the denial 
of this conclusion involves the affirmance of the 
proposition that property in custody of the law 
may be seized under judicial process. The case 
Rhines v. Phelps, 3 Gilm. 455 is directly in 
point and also are the cases of Archer v. White, 
25 Wend. 614; Shelleck v. Phelps, 11 Wis. 380. 
The text writers approve the doctrine. Hillard’s 
Remedies for Torts, (3rd ed.) p. 51, sec. 29; Free- 
man Executions, 135. Judgment aflirmed. 

Howk, J., did not take part in the decision 
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MURDER—EVIDENCE— EXPERT WITNESS 
‘ —SCIENTIFIC BOOKS. 


BOYLE v. STATE. 


Supreme Court of Wisconsin, May 31. 1883. 


1. The evidence shows that immediately preceding 
the discovery of the dead body of deceased, by a 
neighbor who was called into the house by the hus- 
band, both the deceased and her husband had been 
on a drunken debauch to the village of Columbus, 
and returned in a sleigh to their house with one 
gallon of whisky and one half gallon of wine. 
When discovered the deceased was lying on her 
bed fully dressed and with shaw! on, apparently 
just as she had returned from Columbus the dav be- 
fore. Between the time of discovery and the time 
when last seen alive riding with her husband no one 
except her husband had access to her. The experts 
engaged in the examination came to the conclusion 
that the immediate cause of her death was suffoca- 
tion, strangulation or asphyxia. 

2. The evidence also shows that there were discol- 
ored spots on the neck of the deceased, but that 
thirteen days later when the body was exhumed for 
re-examination such spots had disappeared. 

Held, from an examination of the expert testimony 
in the case, it is not made perfectly clear that de- 
ceased came to her death by violence inflicted by any 
ene; and that the most important question in the 
cease for the jury to determine was whether there was 
such violence, or whether the death of the deceased 
was the natural result of her debauch. 

Held, that the court erred in permitting Dr. Cody, 
a witness for the State, to testify upon the trial as to 
what was said in standard medical works upon the 
subject of strangulation, and what effects would be 
produced upon the body of the deceased when death 
resulted from such cause. Held, error also to per- 
mit the counsel for the State toread from medical 
works to the jury. 


Error to Circuit Court, Dodge County. 

E. Elwell, for plaintiff in error; H. W. Chyno- 
weth, Assistant Attorney-General, for defendant 
in error. 

TAYLOR, J., delivered the opinion of the court: 

The plaintiff in error was tried in the circuit 
court upon’an information charging him with the 
murder of his wife, the jury found him guilty of 
murder in the second degree, and the court sen- 
tenced him to imprisonment in the State prison 
for the term of fourteen years. After verdict and 
before sentence, the plaintiff in error made a mo- 
tion to set aside the verdict and fora new trial, 
for errors occurring in the course of the trial and 
because the verdict is not supported by the evi- 
dence. The death of the wife of the accused oc- 
curred either on Wednesday, the 11th, or Thurs- 
day, the 12th of January, 1882, at the house of 
the accused. The evidence shows that for sev- 
eral days previous to the 12th of January, the ac- 
cused and his wife had been on a drunken de- 
bauch, and that on Wednesday, the 11th of Jan- 
uary, they had been to the village of Columbus, 
drinking quite freely, and when they went home 
in the afternoon, took with them one gallon of 








whisky and half a gallon of wine. They went 
home in a double sleigh, were seen by several 
persons on the way; most of the way home the 
deceased sat with the accused on the seat, but at 
one time she got down from the seat and was 
leaning over the dashboard with her breast 
against it, and accused helped her on the seat 
again. After they got home on the evening of 
Wednesday, they were not seen by any one until 
the afternoon of Thursday, when the accused 
came out of his house with his overcoat on and 
called to a neighbor who was near by to come 
quick, that his wife was dead. He said to an- 
other witness that she died about two o'clock. 
The accused seemed stupefied and could not talk 
plainly. When the deceased was first seen by the 
witnesses after her death, she was lying on the 
front side of the bed on her right side, face to- 
ward the wall, head to the eas’, on a pillow, all 
her clothes on, shawl and nubia. apparently the 
same she wore on her return from Columbus, the 
day before. A post-mortem examination was 
made and the deceased buried. Thirteen days 
later her body was taken up, and a second exam- 
ination made. It is unnecessary here to give any 
particular statement of the result of such exam- 
ination. It is sufficient for the purposes of this 
case to state that all the experts engaged in the 
examination came to the conclusion that the im- 
mediate cause of the death of the deceased was 
suffocation, strangulation or asphyxia. The 
theory of the prosecution was that the strangula- 
tion was produced by the accused by choking 
with his hand, pressing upon her neck, and as 
supporting this theory the medical witnesses who 
were present at the first examination testified 
that there were discolorations upop her neck 
which might have been made by the hand of a 
man clasping her neck. These discolorations had 
disappeared when the second examination was 
made. Some of the expert witnes:es thought the 
death of the deceased might have resulted from 
causes other than the application amen upon 
her throat by the hand of the accused or any 
other person; that death might well have ensued 
as the consequences of the drunken debauch in 
which she had been indulging immediately pre- 
vious. As the case now appears to us, the most 
important question in the case for the jury to de- 
termine was whether the deceased’s death was 
caused by violence applied by some other person, 
or whether her death was the result of her de- 
bauch. If it had been clearly shown that her 
death was the result of the force and violence of 
some person other than herself, there would be 
little doubt as to the person who must have ap- 
plied such violence, as the evidence tended very 
strongly to show that no person had access to 
her after she entered her house on the evening of 
Wednesday until her death on Thursday, except 
the accused. Whether or not a homicide had 
in fact been committed was the real difficult ques- 
tion in the case. If that fact was once satisfac- 
torily established, there could be little room for 
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doubt under the evidence, as to the guilt of the 
accused. 

From an examination of the expert testimony 
in the case, it is not made perfectly clear that the 
<dleceased came to her death by violence inflicted 
upon her by any one. The only marks and ap- 
pearances upon her person which would indicate 
the fact with any degree of clearness were the 
discolored spots in her neck, and the condition of 
the vital organs immediately after her death. 
‘The fact that the discolored spots on the neck of 
the deceased had entirely disappeared at the time 
of the second examination, tended to show that 
the force which made them, if caused by force at 
all, was not very great or violent in its character, 
and shows the pertinency of the evidence offered 
by the prosecution tending to pruve that death 
aight be caused by strangulation without leaving 
any external marks of violence. It became, there- 
fore, a questien of the greatest importance in the 
case that the expert testimony which was offered 
on the part of the prosecution tending to show 
that the condition of the vital organs immediately 
after death were such as would indicate death by 
strangulation, should be of an exceptional char- 
acter, as it is very clear that the slight discolora- 
tions on the neck of the deceased were not in 
' themselves sufficient evidence of strangulation. 
It is claimed by the accused that they might have 
‘been caused by her leaning against the dashboard 
of the sleigh with her head over the same, on her 
return home the day before her death. These dis- 
-colorations, if accompanied by the other condi- 
tions of the vital organs, and the general appear- 
ance of the dead body, which are usually present 
after strangulation, would sirengthen the conclu- 
sion that the death was caused in that way. It 
became necessary on the trial that the expert 
witnesses should be abie to tell the jury what ap- 
pearances the dead body would exhibit, extern- 
ally and in the vital organs, when death was 
caused by strangulation, so that they could de- 
termine thg question of fact whether the de- 
«eased cate to ber death in that way, by com- 
paring the appearances found by the expert wit- 
messes in their examination of the deceased, with 
thosé which ordinarily follow death from such 
eause. The admission of any improper testimony 
bearing upon this vital issue in the case, would 
necessarily prejudice the plaintiff in error, and 
compel a reversal of the judgment. Upon the 
trial Dr. Cody, a witness for the State, was per- 
mitted to answer a hypothetical question, includ- 
ing a statement of the appearances which the 
State claims to have proved were found on the 
deceased, except the marks on the throat, calling 
for his opinion as to what was the cause of her 
death, and he answered: *I judge the deceased 
died from suffocation, asphyxia sometimes 
alled.”’ He was then asked that ifin addition to 
these appearances, marks were found on her 
‘throat, what his conclusion would be, and he an- 
#wered: **That she died of strangulation.”’ ‘The 
following question was then put to the witness: 





‘*Do you know from the books, or otherwise, 
whether death is ever produced from strangula- 
tion without leaving marks upon the throat—that 
is, your own personal observation?’’ This ques- 
tion was objected to, objection overruled and ex- 
ception taken. He answered: ‘In Taylor’s Ju- 
risprudence such cases are recorded.”’ Question. 
“In standard medical works?”? Answer. ‘Yes, 
sir.”’ Question. “Is Taylor’s standard?’ An- 
swer. ‘Yes, sir.”’ The following questions and 
answers were permitted by the court: ‘Were you 
called to a person soon after death and found the 
face suffused with blood, dark purplish color, lips 
livid, dark, eyes prominent, colored, mouth open 
more or less, tongue bruised, in such a case as 
that your judgment would be that death resulted 
from strangulation? Objected to, objection over- 
ruled, and exception taken. ‘Yes, sir, with 
these appearances of the face: both sides, both 
cavities of the heart opened. Third, blood was 
found in one cavity; [think on the right side 
liquid bleod and the coagulation in the left.’ 
“In cases of death by asphyxia or strangulation, 
how is the blood usually found in the heart, in 
the condition found there or otherwise?’’ An- 
swer. ‘*That would be the usual condition. I re- 
member that the books state that the blood should 
be coagulated on the right side and not on the 
left. I do not know, I have not seen a case of 
strangulation. I do not know by experience.” 
‘Do you know if the books which are standard 
authority on the question, lay it down that in 
cases where death has resulted from smothering 
or strangulation a person by applying the hand 
over the mouth and nostrils, that it has been pro- 
duced without leaving external signs?’’ Objected 
to by defendant, objection overruled, and excep- 
tion taken. ‘‘It is so stated by the books; could 
not name the books in particular cases; they are 
standard medical books. I think further that 
there are some cases of little or no signs found 
after death, partly from the blood being fluid.”’ 
In connection with this evidence we quote what 
took place when the counsel tor the State com- 
menced summing up the case to the jury. The 
record reads as follows: **The counsel for the 
State, in opening the argument to the jury, and in 
his argument commenced to read to the jury from 
medical books which it was claimed by the coun- 
sel had been proven to be standard medical au- 
thorities.”” ‘*The attorneys for defendant then 
and there objected to reading from said books to 
the jury, because they were not offered in evi- 
dence, and upon such objection made the court 
said: ‘He may read from medical books shown on 
the stand to be standard authority in the profes- 
sion, within a reasonabie limit,’ to which ruling 
and decision of the court the defendant excepted, 
and counsel for the State proceeded to read, and 
did read, from said books to the jury without in- 
tervention from the court,”’ 

It seems to us that the court erred in permitting 
Dr. Cody to testify as to what was said in stand- 
ard medical works upon the subject of strangula- 
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‘tion, and what effects would be produced upon 
the body of the deceased when death resulted 
from such cause. The admission of such evi- 
dence is in direct conflict with the rulings of this 
-court in the case of Stilling v. Town of Thorp, 54 
Wis. 528. In that case the question of admission 
of medical works in evidence was fully discussed, 
and it was held that. they were not admissible. In 
addition to the cases cited by Justice Cassoday in 
that opinion we cite the following cases sustain- 
ing the ruling in that case Whitton v. Ins. Co., 
109 Mass. 44; Forster v. Lewis, 25 Tex. 380; Col- 
lier y. Simpson, 5 C. & P. 73; Regina v. Thomas, 
13 Cox’s Crim. Cases, 77; Carter v. State, 7 Ind. 
‘617; State v. O’Brien, 7 R. I. 336; Ware v. Ware, 
8 Me, 42; Davis v. State, 37 Mo. 15-36; Common- 
wealth v. Brown, 121 Mass. 69, 75; Frazier v. 
Jennison,42 Mich. 207-214; Pinney v. Cahill, 12 
N. W.R. 862; People jv. Hall, Id. 665; Harris v. 
R. R. Co., 3 Bosw. 1-18; Rogers on Expert Tes- 
timony, 237-243. The author of this treatise cites 
the authorities, showing that evidence of this kind 
*is held not admissible by the English courts,and the 
courts of Indiana, Maine,Maryland,Massachusetts, 
Michigan, North Carolina, Rhode Island, Wis- 
consin, California and New Hampshire, and ad- 
missible in the States of Iowa and Alabama. The 
rule stated by this court in Stilling v. Town of 
‘Thorp, supra, was followed in the case of Kroll 
v. State, 55 Wis. 249-256. The authorities cited 
-clearly show the correctness of the rule stated by 
this court in Stilling v. Town of Thorp, supra. If 
it be urged that the works of medical writers were 
not in fact offered in evidence, but that the wit- 
Mess was called upon to testify as to what certain 
medical works contained on the subject under in- 
vestigation, it can not help the State, as in such 
ease the attempt is to put in evidence what is 
stated by a medical author upon the subject of in- 
-quiry without producing the book, and depending 
upon the memory of the witness. Certainly if the 
‘book itself can not be read in evidence to the jury 
the witness can not be permitted to give extracts 
ifrom it as evidence, depending upon his memory 
for their correctness. ‘The palpable error in per- 
mitting Dr. Cody is apparent from the fact that he 
testified on the stand that he had no personal 
knowledge on the subject he was testifying about. 
He says: **I have not seen a case of strangulation 
and do not know by experience.”’ The comment 
made by Chief Justice Stow in the case of Luning 
v. State, 2 Pin. 284-288, is quite pertinent as ap- 
plied to this case, viz.: ‘*From this examination 
alone and aside from the objection of the district 
attorney that the witness could not testify to facts 
not within his knowledge, it is manifest that the 
purpose of the question and proposition was to 
extract from the witness evidence of facts derived 
from his scientific and not his personal knowledge, 
or,in other words, that he was to swear to facts 
the existence of which he only knew from his 
reading, and this upon no principle of evidence 
could be admitted.’’ The effect of the evidence 
given under objection by Dr. Cody was to put be- 





fore the jury as evidence what the medical work 
laid down as evidence of strangulation. If this 
may be done indirectly by the oral testimony of 
the person who has read the medical work, it 
would certainly be a much safer rule to permit 
the books themselves to be read to the jury, as 
being better evidence of the fact. We think the 
learned circuit judge also erred in permitting the 
counsel for the State to read the medical authori- 
ties to the jury inthe opening of the argument. 
It is evident that they were not read by way of 
illustrating the argument of the counsel, but to 
give to the jury a clear view of what such medical 
writers laid down as the evidence of strangula- 
tion. The jury must have understood that the ex- 
tracts read to them were so read for the purpose 
of having them considered in determining the 
question of fact whether the deceased came to 
her death by strangulation. Many of the author- 
ities above cited hold that it is equally inadmissi- 
ble to permit the reading of such works to the 
jury by counsel, as to read them in evidence on 
the trial. It is apparent that if counsel are al- 
lowed to read extracts of medical authors in their 
arguments to the jury, it would nullify the rule 
which prevents such extracts from being read in 
evidence. The following are some of the author- 
ities holding it inadmissible for counsel to read 
medical works to the jury: The Queen v. Crouch, 
1 Cox’s Crim. Cases, 64; Regina v. Taylor, 13 
Cox's Crim. Cases, 77; Washburn v. Cuddihy, 8 
Gray, 430; Wade v. DeWitt, 20 Tex. 498; Ash- 
wortk v. Kittredge, 12 Cush 194: Huffman v. 
Click, 77 N. C. 54; Fraser v. Jennison, 42 Mich. 
206-214; Robinson v. R. R. Co., Alb. L. J. Oct 29, 
1881, p.357; People v. Wherler (Cal.), 9 Pae. C. 
L. J. 581; People v. Hall, 12 N. W. Rep. 665. The 
reason for prohibiting the reading of such works 
to the jury on the argument is briefly stated by 
Baron Alderson in the case of the Queen v. 
Crouch, supra. He said to counsel: **I should not 
allow you to read a work on foreign law. Any 
person who was properly conversant with it might 
be examined, but then he adds his own personal 
knowledge and his experience to the information 
he may have derived from books. We must have 
the evidence of individuals; not their written 
opinions; we should be inundated with books if 
we should hold otherwise.”’ Clarkson, of coun- 
sel, remarked: ‘‘] shall prove the book to be one 
of high authority.’ To this Baron Alderson re- 
plied: ‘*But can that mend the matter? You 
surely can not contend that you may give the 
book in evidence, and if net, what right have you 
to quote from it in your address, and do that in- 
directly which you would not be permitted to do 
in the ordinary course?”’ It seems to me that the 
answer of the learned judge to the counsel in that 
case, that he should not be permitted to do indi- 
rectly what he could not do directly, is an insu- 
perable objection to allowing the counsel to read 
to the jury in his summing up extracts from med- 
ical or scientitic works Of any kind which he would 
not be permitted to read in evidence to them on 
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the trial. In Hall v. People, supra, Justice Camp- 
bell, of the Supreme Court of Michigan, says, 
speaking of reading scientific works to the jurors: 
“If jurors could be safely trusted with the inter- 
pretation of such books, it is hard to see on what 
principle living witnesses would be required. 
Scientific men are supposed to be able, by their 
study and experience, to give the general results 
accepted by the scientific world, and the extent 
of their knowledge is tested by their personal ex- 
amination. But the continued changes of view 
brought about by new discoveries in most matters 
of science, and the necessary assumption of scien- 
tific writers of some technical knowledge in their 
readers, renders the use of their works before 
juries, especially in detached portions and se- 
lected passages. not only misleading, but danger- 
ous. The weight of authority, as well as of rea- 
son, is against their reception.” On account of 
the error in permitting the witness Dr. Cody to 
testify as to what certain medical works stated 
upon the subject of inquiry, and for permitting 
the counsel for the State to read from medical 
works to the ‘jury, the judgment of the circuit 
court must be reversed and a new trial ordered. 

The learned counsel for the plaintiff in error 
urged upon the court that the circuit judge erred 
in refusing certain instructions asked on behalf of 
the defendant and in some parts of the general 
charge given. We have not deemed it necessary 
to give these alleged errors a very careful exam- 
ination; but after a careful reading of the charge 
given by the learned circuit judge, we think it 
presented the main question in the case fairly and 
fully, and that the instructions asked and refused, 
were given in the general charge so far as the ‘le- 
fendant was entitled to have them given to the 
jury. The only matter in the charge upon which 
we have any doubt is that part of it which relates 
to manslaughter in the first degree. The learned 
circuit judge said to the jury: “Ifthe killing is 
done while the slayer is engaged in the perpetra- 
tion of any crime, misdemeanor or attempt to 
commit such crime or misdemeapror, or where 
such killing would be murder at common law, it 
is manslaughter in the first degree. And I under- 
stand the words where such killing would be 
murder at the common law to mean that there 
must be such intent to kill asthe law imputes, 
that is, constructive intent as distinguished from 
actual intent.” * * * ‘From the previous 
reading of the statute defining manslaughter in 
the firet degree, I do not think the jury can con- 
viet of fmanslaughter in the first degree, should 
they fail to convict the defendant of murder 
in the first or second degree, then if they con- 
vict at all, it can only be of manslaughter in the 
second degree; for if the intent is not found asin 
murder, it would not be murder at common law 
as required in manslaughter in the first degree.” 

it is evident the learned judge failed to give the 
exact definition of manslaughter in the first de- 
gree, by omitting the words, not amounting to a 
felony,’ after the word misdemeanor, in the first 





part of the sentence, by inserting the word ‘‘or’’ 
before the last part of the sentence, and in nsing 
the word ‘-intent’’ instead of ‘malice’ in several 
places; but this is of no very grave importance, as 
he instructed the jury that they could not, under 
the evidence, convict the defendant of man- 
slaughter in the first degree in any event. This 
position taken by the circuit judge is defended by 
the attorney general in a very pointed argument, 
in which he attempts to prove that the crime of 
manslaughter cannot be committed under the 
present statute, when the only crime of misde- 
meanor in which the accused is engaged at the 
time of the killing, is a personal assault or assault 
and battery upon the deceased; and insi-ts that. 
the case of Rowan v. State, 30 Wisconsin, 129, 
which holds the contrary doctrine, ought to be 
overruled. The argument is, as I understand it, 
as follows: To c nstitute murder at the common. 
law, when it results from a personal assault upon 
the deceased not made with an intent to kill. the 
assault must be of such a character as to necessa- 
rily endanger the life of the person assaulted. 
The assault must be made with such a weapon or 
instrument as might endanger the life of the par- 
ty assaulted, or if not made with a dangerous 
weapon, it must be made in such a manner as to 
threaten great bodily harm at least to the party 
assaulted. to far we think the learned counseb 
tor the State is right. Justice Orton, in the case 
Pliemling v. The State, 46 Wis. 516, 520, says: 
*-So at common law, if a person commit a crimi- 
nal misdemeanor which 1s of such a sort as to 
endanger life, so that the element of danger con- 
curs with the unlawfulness of the act, the acci- 
dental causing of death is murder ;”’ and this latter 
killing is by our statute manslaughter in the first 
degree; and this explains what is meant by the 
clause in the section defining it ‘tin cases where 
such killing would be murder at common law.”’ 
The attorney general argues that every assault 
which endangers life or threatens great bodily 
harm must be a felonious assault under theprovi- 
sions of sec. 4377 R.S. of 1878, which reads as 
follows: ‘*Any person who shall assault another 
with intent to do great bodily harm shall be pun- 
ished by imprisonment in the State prison not 
mere than three years nor less than one year, or 
in the county jail not more than one year, or by 
fine not exceeding five hundred dollars, nor 
less than one hundred dollars.’’ This kind 
of an assault is made a felony by sec. 4637 R. 
S. of 1878. Itmay well be claimed that if the jury 
find that the assault which resulted in death was 
made with intent to do great bodily harm, then 
they would be justified in finding the party mak- 
ing such assault guilty of murder in the third de- 
gree, and that in such case they ought net to find 
him guilty of manslaughter in the first degree, 
because the crime in which he was engaged at 
the time of the killing, wasa felony and not a 
crime or misdemeanor not amounting to a felony. 
It does not follow from this, by any means, that 
the accused might not be convicted of manslaugh- 
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ter in the first degree if death resulted from an 
assault upon the person killed which was of such 
acharacter as to endanger the life or threaten 
great bodily harm to such person. If the jury 
negatived the intent to kill or to do great bodily 
harm, then such assault would not be a felony un- 
less made with intent to commit one or other of 
the crimes mentioned in sec. 4385 R. S. of 1878. 
See State v. Hammond, 35 Wis. 315. So that if 
the nature of the assault be such that if death ac- 
cidentally ensued it would be murder at the com- 
mon faw, it would be manslaughter in the first 
degree under our statute, unless the jury found 
that the assault was accompanied with an actual 
design todo some great bodily harm, or to eom- 
mit some one of the crimes mentioned in said see. 
4385. We see no reason, therefor, for overruling 
the decision made in the case of Rowan v. State. 
in the case at bar the jury might have found from 
the evidence that the deceased came to her death 
by strangulation and that the strangling was the 
act of the accused: yet that under the proofs as 
to his drunken and besotted condition, there was 
an absence ofany actual design on his part to kill 
her or even to do her great bodily harm. 

We think the learned circuit judge erred in 
saying to the jury that they would not be justified 
upon the whole evidence in convicting the ac- 
cused of manslaughter in the first degree, but that 
if they eonvieted him at all, they should convict 
-of murder in the first or second degree. And the 
error is equally manifest on the theory of the 
learned attorney general, for if the jury found 
that the accused did not in fact intend to kill the 
deceased, but did intend to inflict upon her great 


bodily harm, then they might have convicted him | 


of murder in the third degree, coming within the 
provision of sec. 4345 R. 8S. 1878, and being a 
“killing without any design to effect death by a 
person engaged in the commission of a felony.” 
‘Whether the error of the judge in this respect 
would be suflicient ground for the reversal of the 
judgment, is not determined. This question has 
been referred to by this court in the following 
eases. Knoll. v. State, 55 Wis. 249; Bennett v. 
State, 14 W. L. N. daily, No. 199, weekly, p. 
210. My own opinion as to what the trial court 
ought to do in a case of this kind is stated in the 
case of Bennett v. State, supra. As there must be 
a new trialin the case itis unnecessary to con- 
sider the other objections made by the counsel for 
the plaintiff in error. 

The judgment of the circuit court is reversed 
and the cause remanded for a new trial. The 
warden of the State prison will surrender the 
plaintiff in error to the sheriff of Dodge county, 
who will hold him in custody until he shall be 
discharged or his custody changed by due course 
of law. 
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McKENNA v. KIRKWOOD. 





Supreme Court of Michigan, June 6, 1883. 

The plaintiff, while indebted to a bank in the sum 
of $700, for which he had given his note secured by 
mortgage, deposited ia the bank at various times the 
aggregate sum of $891. Subsequently to the deposits 
and the maturity of the note and mortgage. the latter 
were assigned by the bank, and the bank became 
bankrupt. Held, that the right of set-off existed at 
the time the mortgage was assigned. and could be 
enforced against the assignee. 


Appeal from Marquette. 

Ball & Hanscom, for complainant: W. P. Healy, 
for defendant and appellant. 

GRAVES, C. J., delivered the opinion of the 
court: 

The complainant, on the first of August, 1871, 
hired of James Mathews, then a banker of Negau- 
nee, the sum of $700 for the period of one year, 
with interest, and to secure the payment of this 
loan executed and delivered his promissory note, 
and also his mortgage on lot 19 in a subdivision of 
the village of Negaunee. The mortgage was duly 
recorded. In the fall of 1873, and prior to Octo- 
ber 16, the complainant left with Mathews $200 at 
one time and $100 at another; the object of the 
latter being to assist Mathews during a run upon 
his bank. October 16th the complainant made a 
deposit with him of $591, and received a certificate 
therefor, payable to complainant's order, with in- 
terest at 7 per cent, on return of the certificate 
properly indorsed. But no interest was to be 
paid in case the certificate should be presented 
within three months. October 21, 1573, and more 
than a year after the maturity of the mortgage 
debt from complainant to Mathews, and some 
time subsequent to the origin of the debt from 
Mathews to complainant for $300, and five days 
subsequent to the certificate of deposit, the de- 
fendant received from Mathews an assignment of 
the note and mortgage. He paid a full considera- 
tion and had no actual notice of any set-off or 
counter-claim. 

On the twepty-second or twenty-third of Octo- 
ber Mathews stopped payment, and on the last 
day of the same month he was proceeded against 
in bankruptcy, aud on the seventeenth of the fol- 
lowing November he was adjudged a bankrupt. 
December 2, 1873, complainant proved his entire 
claim as an unsecured creditor, and in June, 1875, 
received a dividend of $90.25, and in July, 1882, 
and subsequent to the commencement of this suit, 
he received a second and final dividend of $85.43. 
About December 9, 1874, complainant apprised the 
defendant of his claim and insisted on its appli- 
cation against the mortgage debt, but the defend- 
ant refused. This suit was instituted June 11, 
1877, to compel such application, and obtain a 
cancellation or discharge of the mortgage or other 
relief in the nature of a redemption. At that 
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time, however, the bankruptcy proceedings were 
still pending, but at a later date they were fully 
closed and the entire assets distributed, and the 
complainant brought the new matter before the 
court by supplemental bill. The court decreed in 
his favor, and the defendant appealed. 

At the time of Mathew’s transfer to defendant 
the note and mortgage were long past due. They 
were taken subject, therefore, to whatever equi- 
table right, if any, which complainant then held 
to set off his claims. The position which the de- 
fendant gained as assignee was precisely the posi- 
tion which Mathews his assignor, occupied at the 
time. Dutton v. Ives, 5 Mich. 515; Helmer v. 
Krolick, 36 Mich. 371. And there is no room for 
controversy inregard to the nature of that posi- 
tion. The claims held by complainant were ripe 
for assertion on his part. They were just as ma- 
ture and perfect as grounds or matters of set-off, 
as were the note and mortgage as causes of ac- 
tion. Neither time nor ceremeny was necessary 
to render them actionable. The right was com- 
plete. Had Mathews brought an action upon the 
note, nothing could have kept out the certificate 
of deposit and the demand for $300 as matters of 
set-off. The right of set-off existed, therefore, at 
the time of the assignment, and defendant took 
subject to it. Was it lost, subsequently, because of 
complainaat’s connection with the bankruptcy 
proceedings? There is no evidence that the 
chance to realize out of the estate of Mathews was 
lessened or impaired by any action or inaction of 
complainant, and there is no presumption that the 
defendant would have obtained any more than he 
did. Moreover, we discover no effort or desire of 
the defendant to interpose and look after matters 
for himself. : 

Whether a duty which a court of equity would 
enforce rested on complainant to secure from the 
bankruptcy assets the utmost dividend as a means 
to diminish as much as possible the defendant’s 
loss, it is not necessary to inquire. The duty was 
assumed,and so far as the case discloses anything 
on the subject it seems to have been well per- 
formed, and the court is aware uf no principle on 
which to consider this service as operating to 
preclude a set-off of the amount obtained by it. 
The provisions of the bankrupt law do not affect 
the question. In short, we find nothing subse- 
quent to the assignment to impair the right which 
the complainant held at that time, except in so 
far as he had succeeded in realizing from the as- 
sete in bankruptey. The decree finds that com- 
plainant’s elaim was in excess of the mortgage 
debt $35.46, but that the dividends in bankruptcy 
so far exceeded that balance that complainant 
held at the date of the decree an overplus of 
$165.64, and it ordered him to pay it in thirty 
days to defendant’s solicitor, or to the register of 
the court, less, however, the complainant's costs. 
it also appears from the case that at the filing of 
the bill the complainant held a smail balance pro- 
duced by the first dividend in the bankruptey pro- 
ceedings. The decree should be varied so as to 





require the payment of the $165.64 within some 
proper time, and in case of default to provide for 
a sale as onforeclosure. Fosdick v. Van Husan, 
21 Mich. 567. 

Except as here mentioned the decision below 
is affirmed. The case must be remanded, with 
directions to modify the decree as suggested, and 
for such further proceedings as may be necessary. 
As the complainant failed to tender before suit 
the amount to which defendant was equitably en- 
titled, it would have been proper to award costs 
against him in the circuit court. Under all the 
circumstances the affirmance will be without costs 
of either court. 

The other justices concurred. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, ‘ . . ‘ . 

Iowa, 6.1 ° ° Pe ° ‘ 9- 
KENTUCKY, ‘ e . ° 

MICHIGAN, ° ‘ : ‘ 5 
MIssourI, > pe ° ° . - 8 
NEBRASKA. : ; . " ‘ 4 
NEW JERSEY, ‘ F ‘ ‘ - 13 
OHIO, ° ‘ ° ‘ 7 


FEDERAL SUPREME COURT, 2,6, 10, 11, 12 
1. ATTORNEY AND CLIENT—CONTRACT—FRAUD. 

A person died in the State leaving real and personal 
property, and, apparently, only remote collateral 
heirs. Administrators were appointed. and by 
an agreement between the administrators ‘and 
their attorneys for their mutual benefit, the latter 
(who had discovered near relatives of the de- 
ceased in another State), purchased from such 
heirs the estate for $2,000, valued by them at 
$12,000, and by others higher. Held, on com- 
plaint of the heirs, the contract between the at- 
torneys must be rescinded, Handlin v. Davis, 
Ky. Ct. App., 1883; 16 Rep. 76. 


2. CONSTITUTIONAL LAW— STATE IMMUNITY FROM 

SUIT—WAIVER BY APPEARANCE, 

The immunity from suit belonging toa State, which 
is respected and protected by the Constitution 
within the limits of the judicial power of the 
United States,is a personal privilege which it may 
waive at pleasure, so that in a suit otherwise well 
brought, inwhicha State had sufficient interest 
to entitle it to become a party defendant, its ap- 
pearance in a court of the United States would be 
a voluntary submission to its jurisdiction; while, 
of course, those courts are always open toit as a 
suitor in controversies between it and citizens of 
other States. Where the charter granted to a 
corporation authorizes it to purchase the fran- 
chise and property of a corporation in another 
State, and the purchase so made is ratified by the 
legislatures of both States, such corporation be- 
comes ip the other State exclusively a corporation 
of that State, subject to its laws, and competent 
to do within its territory whatever its legislature 
may authorize; and its powers as a’corporation, 
and the legal effect of its acts and transactions 
performed in that State are to be determined ex- 
clusively by the laws of that State, and not by 
those of the State in which it was created, which 
have no force beyond its own territory. It is not 
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true in all cases that the intention to treat the sum 
named ina bond as a penalty to secure the per- 
formance of the conditions, and to be discharged 
on payment of damages arising from non-perform- 
ance, can be inferred asa rule of law, or a con- 
clusive presumption from the mere form of the 
obligation. A court of equity will not interfere 
in cases of forfeiture for the breach of covenants 
and conditions where there can not be any just eom- 
pensation decreed for the breach; for it is the re- 
compense that gives the courta handle to grant 
relief. Where any penalty or forfeiture is im- 
posed by statute upon the doing or omission of a 
certain act, a court of equity will not interfere to 
mitigate the penalty or forfeiture incurred, for it 
would be in contravention of the direct expres- 
sion of the legislative will; and the fact that the 
obligation is inthe form of a bond to the State 
does not make its penalty less a statutory forfeit- 
ure, and so outside the jurisdiction of the court. 
An act passed by the legislature of R hode Island, 
authorizing the Boston, Hartford & Erie Railway 
Co. to extend its line to a certain point, provided 
that such act should not go into effect unless 
within ninety days the company deposited in the 
oftice of the general treasurer their bond, with su- 
reties satisfactory to the (;overnor of the state, in 
the sum of $100,000, that they would complete 
their said road before the first day of January, 





1872. The company tiled a bond without sure- | 


ties, and deposited it and a certificate and obliga- 
tion of the city of Boston to pay $100,000, that 
the directors had purchased, with the treasurer of 
the state, Held, that upon a failure to buildthe 
road as required, the company forfeited the whole 
sum named in the bond, and that a decree for 
$ 100,000 should be entered in favor of the state, 
payable out of the funds in court, realized from 
the sale of the certificate, with so much interest 
thereon, if any, as had accrued on that sum since 
the first day of January, 1872, when the amount 
became due. Clark v. Bernard, U. 3. 5. C., May 
7, 1883; 28. C. Rep. 878. 


3. CONTRACT—ACCUMULATION OF SALARY IN HANDS 

OF AGENT OF EMPLOYER. 

Where money due for salary was allowed by an em- 
ployee to accrue in the hands of an agent of the 
employer who was authorized by the employer to 
pay such salary,funds being furnished him for the 
purpose, held, that the money so permitted to 
accrue was held by the agent at the risk of the 
employee, not of the employer. Gardner v. Om- 

nibus R. Co., 3S. C. Cal., April, 1883; 16 Rep. 
36. 
4. ESTOPPEL--U NDERTAKING FOR APPEAL. 

Suit brought on an undertaking entered into for the 

purpose of appealing from the judgment ofa jus- 


tice of the peace. Held, that the defendants | 


were estopped to deny that an appeal had been 
taken in the case, in contradiction of their under- 
taking, executed in conformity to the statute, for 


well known. It is error to instruct the jury thaz 
although a witness were ‘‘completely impeach- 
ed” they might still belleve him and convict on 
his testimony. Toexamine a witness on the as— 
sumption that he is unfriendly, before there is 
any evidence given to warrant it, is unauthorized 
by the rules of evidence. People v. Lyons, 8. C. 
Mich., July 2, 1883; 15 Ch. L. N. 373. 


6. FEDERAL COURT — JURISDICTION OF DISTRICT 
COURT OF NEW JERSEY. 
The district court of the United States for the dis- 


trict of New Jersey has jurisdiction of a suit in 
admiralty, in personam, against a New York cor- 
poration, where it acquires such jurisdiction by 
the seizure, under process of attachment, of a 
vessel belonging to such corporation, when such 
vessel is afloat in the Killvan Kull, between 
Staten Island and New Jersey at the end of a dock 
at Bayonne, New Jersey, ata place at least 3i¥) 
feet below high-water mark, and neariy the same 
distance below low-water mark, and is fastened 
to said doch by means of a line running from the 
vessel and attached to piles on the dock. A ves- 
sel so situated is within the territorial limits of the 
State of New Jersey and of the district of New 
Jersey,and is not within the territorial limits of 
the state of New York or of the eastern district of 
New York. The subject-matter of the dispute as 
to boundary between New York and New Jersey 
explained, and the settlement as to the same 
made by the agreement of September 16, 1833, be- 
tween the two States, as set forth in and con- 
sented to by the act of Congress of June 28,1834 (4 
St. at Large, p. 708, ch. 126), interpreted. When 
Congress enacts that a judicial district shal! con- 
sist of a State, the boundaries of the district vary 
afterwards as those of the State vary. Jnre Dewsoe 
Mry. Co., U.S. S.C., May 7, 1883; 2 S. C. Rep. 
$94. 


7. NEGLIGENCE—DEFECTIVE MACHINERY—KNOWL- 
EGE OF DEFECT AS CONTRIBUTORY NEGLIGENCE. 
M, while using a machine in his capacity of work- 


man for a manufacturing company, acquired a 
knowledge of its defects and consequent unsafe 
condition. He complained of its condition to the 
foreman, under whose orders he was working, 
and whose duty it was to see that the machinéry 
was kept in good order and repair. The foreman 
promised him to remedy said defects, and directed 
him to go to work on the machine. The workman 
thereupon remained in the service of the company 
and continued to use the machine, and in so do- 
ing, Was injured through its said defects before 
any steps were taken to remedy the same. Heid, 
That the workman’s knowledge of the defects in 
the macbine was not, under the circumstances 
and as matter of law, conclusive of contributory 
negligence on his part; but it was a fact in the 
ease to be taken into consideration by the jury, 
with al! the other facts and circumstauces, in de- 
termining the question, whether the workman’s 





the purpose of perfecting an appeal, although no own negligence contributed to the accident by 
appeal lay from the judgment of the justice which he was injured. Union Manufacturing Co. 
Gudtner v. Kilpatrick, S.C. Neb., May 23, 1883; v. Morrisey, S. C. Ohio, Com. June 12, 1885; 3 
15 N. W. Rep. 708. | Ohio L. J. 730. 

5. EVIDENCE—IMPEACHMENT OF WITNESS — GEN- §. NEGLIGENCE OF FELLOW SERVANT—LIABILITY 

ERAL REPUTATION. | oF MASTER. 

Where it is sought to impeach the credibility of a The petition avers that plaintiff’s husband was 
witness by showing his reputation for truth and killed whilst acting as brakeman on the railroad, 
veracity, the inquiry as to his reputation need not by the carelessness ofthe engineer in charge of 
be confined to the immediate vicinity of his resi- the locomotive. The deceased was thrown from 
dence, but extend to his reputation throughout the top of a freight car, and died from the injuries 
any partof the city wherein he resides, and is received. lt is claimed that the engineer had 
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been guilty of previous acts of negligence, but 
there was no evidence that defendant had notice 
thereof and he was regarded as competent, and 
highly recommended as a careful engineer when 
first employed. Plaintiff had judgment. Held, 
The evidence is not sufficient to render the defend- 
ant liable. It does not show or tend to show 
that defendant was blamewortby in retaining the 
engineer in its employment. The mere fact thata 
fellow servant is incompetent, that materials have 
proved defective, or that appliances or machinery 
used in the prosecution of the business, have 
proved insufficient, does not tend even prima 
facie, to establish negligence on his part, but the 
burden in all such cases is upon the servant seek- 
ing arecovery to establish the fact, that the injury 
resulted to him beeause the master did not exer- 
cise a reasonable and proper care in these r ts 


989 of the Revised Statutes is the judgment as is 
stands after its aftirmance by this court, and after 
the court below has rendered such judgment as 
the mandate of this court requires. Cochran v. 
Schell; Schell v. Cochran, U. 8. 8. C., May 7, 
1883; 28. C. Rep., 827. 


13. TORT—TRESPASS—FALSELY SELLING GOODS A 

THE MANUFACTURE OF PLAINTIFF. 

A declaration charging defendants with fraudu- 
lently and falsely selling goods of his own fabrica- 
tion as the manufacture of the plaintiff, by which 
the plaintiff was deprived of sales in the market, 
sets forth an actionable injury. The Mrs. G. B. 
Miller & Co. Tobacco Manufactory v. Comme 
8.C. N.J.. Feb. 1, 1883; 45 N.J. L., 18. 








Pr 


and this must be estab!ished as a fact in this case, 
and cannot result as an inference from the circum- 
stances that the servant was incompetent, or that 
the materials were defective. Wood on Master & 
Servant, sec. 419, p. 800. Reversed and remanded. 
Hoffman v. Chicago, etc. R. Co., 8. C. Mo. 


9. NEGLIGENCE—POISON—CONTRIBUTORY NEGLI- 


GENCE. 

A person helped himself from an apothecary’s jar to 
belladonna, believing it to be extract of dandelion, 
and was injured. He had just given an order for 
dandelion, and it had been served from the jar by 
the apothecary. He called the attention of the 
apothecary to his act, and inquired as to the 
proper dese of dandelion. Held, that the jury 
should have been instructed without qualifi: ation 
that if plaintiff was guilty of contributory negli- 
gence he could not recover damages. Gwynn v. 
Dufield, 8. C. Iowa, April, 1883; 15 Rep., 786. 


10. PATENT—DEVICE NOT PATENTABLE. 


If letters patent are void because the device or con- 
trivance described therein is not patentable, it is 
the duty of the court to dismiss the cause oa that 
ground whether the defense be made ornot. A 
contrivance that consists merely in putting an ad- 
ditional pane of glass in a fare-box in a street car, 
opposite the side next the driver, so that the pas- 
sengers can through it see the interior of the box, 
does not embody or require invention and is not 
patentable. When the elements of a contrivance, 
consisting of a fare-box, a head-light, and a re- 
fiector, are all old, and what is claimed as invented 
is simply the making of an aperture in the top of 
the fare-box and turning the rays of the lamp- 
head through it into the box by means of a re- 
flector, so that the interior is illuminated, there is 
nothing patentable in such a contrivance. Slaw- 
son v. Grand St. etc., R. Vo., U. 8.8. C., April 
22, 1883; 28. C. Rep., 663. 


11. REMOVAL OF CAUSE—CITIZENSHIP AT TIME OF 

APPLICATION. 

A suit cannot be removed from a State court under 
the act of 1875, unless the requisite citizenship ex- 
ists, both when the suit was begun and when the 
petition for removal is filed. Gibson v. Bruce, U. 
8.8. C., May 7, 1883; 25. C. Kep., 873, 


12. REVENUE Laws — CustoMsS—DUTIEs — INTER- 

EST. 

Where a writ of error to review a judgment recov- 
ered against a collector of customs for moneys ex- 
acted by and paid to him on entries, is brought by 
the collector, this court will, if it affirms the judg- 
ment, allow interest on it under rule23, In such 
a ease the **final judgment’’ intended by section 





RECENT LEGAL LITERATURK. 





FEDERAL REPORTER. Federal Reporter, Vol. 14 
and 15. Cases Argued and Determined in the 
Circuit and Districts Courts of the United 
States. November, 1882—May, 1883: St. Paul, 
1883: West Publishing Co. 

We have availed ourselves so frequently and so 
freely of the pages of this excellent periodical 
that any commendation of ours is superfluous. 
This method of reporting the decisions of these 
courts, many of them most important and author- 
itative, is so much more effective and every way 
superior to the old method of scattered and inde- 
pendent series of reports, that it would seem be- 
yond question that no lawyer interested in Federa 
decisions could afford to be without it. 


* 





LAwson’s CONCORDANCE. <A Concordance of 
Words and Phrases Cunstrued in the Judicial 
Reports, and of Legal Definitions Contained 
Therein. By John D. Lawson. St. Louis, 
1883. F. H.'thomas & Co. 

This work gathers together all the judicial con- 
structions of words and phrases to be found in the 
reports of the United States, Great Britain and 
the Colonies, citing no less than 30,205 cases. [tis 
the first index of the kind which has been attempt- 
ed. [tis only recently that in the digests we can 
find such atitle as ‘‘Words’’ or ‘ Definitions;”’ 
indeed until within the last ten years, it has been 
impossible to find a volume of American reports 
in which a separate place has been given in the 
index tothese important subjects. Nor have the 
digestors supplied this defect. Accordingly oue 
of more than thirty thousand cases cited ,in this 
concordance, at least twenty thousand or two- 
thirds of the whole number referred to, have neve 
been brought together in any work,and Mr. Law- 
son has been able to ascertain their existence and 
collate them in their proper places only through 
an examination, page by page, of the many thous- 
and volumes of the legal reports in which they 
have hitherto been for all practical purposes, 
hidden from access. The number of citations is so 
great that no statement of the matters decided in 
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the cases can be given, as Mr. Lawson says, in his 
preface. 

“Tn adopting the formof a concordance instead 
of that of a dictianary, I have had two reasons. 
In the first place, had = actemptea to give even 
the briefest reference to the construction of the 
word as given in each case cited, this book would 
have grown to four or even five volumes and could 
not have been published, except at a greatly en- 
hanced cost to the purchaser. Secondly, so short 
a digest of a case would not have been satisfacto- 
ry. The lawyer, finding that there is a word 
whose interpretation he desires to obtain, will not 
be satisfied with a bare statement of the construc- 
tion. For example, the question is whether on a 
proper construction of a contract to pay the 
“crew” of a vessel, a certain amount of money, 
the oflicers of the boat are to be included. In my 
concordance, turning to the title -‘crew,”’ he will 
find the cases in which this word has been judi- 
cially construed. If, in the attempt to give a di- 
gest of each case, | had extended this work to four 
or five volumes, he would have learned in addi- 
tion to this, that **Under a United States statute 
punishing a revolt by a ‘crew’ of a vessel, the ofli- 
cers are included.”’ But this information would 
be hardly more satisfactory than the first. He 
would want the original report of the case, in 
order to find the reasons given by the court for 
this construction, the arguments of the opposing 
counsel on the question, the connection of the 
words in the statute, ete... The mechanieal ex- 
ecution of the work is fair. 


GREAT OPINIONS BY GREAT JUDGES. A Collec- 
tion of Important Judicial Opinions, by Emin- 
ent Judges, With an _ Introduction, Notes, 
Analyses, ete. By William L. Snyder. New 
York, 1883: Baker Voorhis & Co. 

The very flattering reception which was ex- 
tended to the companion volume of this, entitled 
‘* Great Speeches by Great Lawyers,” 13 Cent. L. 
J., 80, was the inducing cause of the appearance 
of the one before us, both forming a part ofan 
original plan of the publishers to produce a ‘Cy- 
clopedia of Legal Eloquence, Argument and 
Opinion.’ It includes a varied collection of ju- 
dicial opinions upon important branches of the 
law and includes decisions of English and Ameri- 
can judges. The selection of opinions and of 
judges seems to us to have been most judiciously 
accomplished, but the part of the work which has 
the chief claim for us is included in the historical 
and biographical notes which accompany the 
opinions. Mr. Snyder displays wide research and 
judicious reading. He evidently has the faculty 
of making biographical memoranda interest- 
ing. The mechanical execution of the work is 
excellent, 





MINING REPORTS—The Mining Reports. A Series. 


containing the cases on the Law of Mines, 

found in the American and English Reports, 

Arranged Alphabetically by Subjects, with 

Notes and References. By R. S. Morrison. 

Vol. II. Chicago, 1883- Callaghan & Co. 

We have heretofore expressed our approbation 
of the plan and manner of execution of this excel- 
lent series of selected cases, 16 Cent. L. J., 380. Itis 
only necessary to say that the present volume is 
fully up to the standard of excellence fixed by its 
predecessor. 


LEGAL EXTRACTS. 


MARRIAGE WITH DECEASED WIFE'S SISTER. 

It is rather curious to notice the contradictory 
statements made by Lord Cairns and Lord Bram - 
well with regard to the Marriage Law and the 
effect of Lord Lyndhurst’s Act. Both noble lords 
are eminent lawyers, and both have sat on the 
Judicial Committee as an appellate tribunal for 
ecclesiastical cases. They should, therefore, be 
well qualified to give an opinion on a subject con- 
neeted with ecclesiastical law, though Lord Bram - 
well humbly said ‘the knew no more of theology 
than of astrology.” Yet Lord Cairns stated that 
even before Lord Lyndhurst’s Act the marriage 
with a deceased wife’s sister was ‘illegal and 
void.”’ Lord Bramwell, on the other hand, said 
Lord Cairns’ statement was “not true,” and that 
they were only ‘‘voidable” not ‘*void.” ‘The un- 
deniable truth is, that they were ‘“illegal,”’ also 
that they were in exactly the same position as mar- 
riage with a man’s own sister, and it seems they 
were not merely “‘voidabie.” If they had been 
*“voidable”’ only, they would have been capable 
of confirmation, and by confirmation would have 
become valid: (Widgery v. Pepper, 5 Ch. Div. 
523; see also Indian Contract, I872.see.2) But 
it is clear that a ‘‘marriage” with a man’s own 
sister could never have become valid, and the law 
was precisely the same with respeet to a wife's 
sister. Henee Lord Bramwell’s view is wrong, 
though it was countenanced by very high author- 
ities. Lord Cairns’ opinion that such marriages 
were ‘‘void’’ is supported by Lord Hatherley and 
the decision of the House of Lords in Fenton v. 
Livingstone, (3 Maeq. H. L. Cas. 497; 7 W. R. 
671; 5 Jur. N. S. 1183). But certainly marriage 
within the prohibited degrees, if not impeached 
during the lifetime of the parties, had most im 
portant effects, for afterwards the children ranked 
as legitimate, and even the ‘‘widow”™ was entitled 
to dower, although she was the near blood rela- 
tion of her guasi-husband. Hence it is difficult to 
see how a union which had such important effeets 
could rightly be called ‘‘void.’’ The truth is, 
that the union was not really marriage at all, but 
nevertheless it had certain very important effects 
whatever relationship the parties had to each 
other. ‘‘Marriages’’ between relations by con- 
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sanguinity and affinity were on the same footing. 
—Law Times. 


PLEADING. 


“The system of special pleading,’’ remarked 
Mr. W. W. Smith, in a recent address before the 
Arkansas Bar Association, ‘‘which prevailed in this 
State before the war, and for a few years after its 
close, possesses a fascination for every one who 
has mastered its details. It constitutes a most re- 
fined species of logic. In fact, it is the only logi- 
cal scheme for developing the issues to be tried 
which has ever been in use among English speak- 
ing people. But there are better things in this 
world than logic. Under the old system, the 
pleaders were intellectual wrestlers, and unless 
they were equally matched, the weaker was liable 
to be tripped up on collateral issues and questions 
of technical accuracy, not much affecting the 
merits of the controversy. Thus the client was 
often punished for the mistakes of his attorney. 
If any one will compare a volume of our recent 
Reports with those of an earlier date he cannot 
fail, I think, to be struck by the fact that causes 
are now less frequently decided upon points of 
pleading and practice. The theatre of war has 
been changed from the realm of words to that of 
things; and the most formidable weapon in a 
lawyer’s hand is no longer dialetical skill, but an 
intimate acquaintance with the rules of evidence. 
Itis only fair, however, to say that these same 
rules of evidence took root and grew up under the 
system of pleading as it existed at common law, 
and it isdifficult to understand them,.with their 
exceptions and limitations, without some ac- 
quaintance with the science of pleading as it is ex- 
pounded in Chitty and Stephen.”’ — Irish Law 
Times. 








NOTES 





——We have just received a postal from a lawyer 
in Western Illinois of which the following is a 
copy, leaving place and names blank. 

“ , ills I Received a Note on 
—— ——— §$— Dolars the Chance to Clocet 
is Bad as he Will take the Benefit of the law he 
ses he Will Pay, 5, Dolars Every three Months 
untill Paid and if he gits his Penchion he ses he 
Will pay Rite away Rite and let Me Know What 
to Do.”’ 

Knowing the case to be in good hands and fear- 
ing that our client’s interest might possibly be en- 
dangered by hampering him with specific instruc- 
tions, we clothed him with full discretion and 
and gave him “power to act,”’ in the premises as 
his sound jadgment might dictate. 8. 8. C. 

——A bill has been introduced into the House 


of Commons to allow an appeal to prisoners con- 
vieted of capital offenses. The Attorney-Gen- 











eral, who fathers the bill, says it is designed to 
protect the innocent, inasmuch as miscarriages of 
justice do occur, men being convicted through the 
ignorance or prejudice of juries—so much so that 
the present Home Secretary has in two years had 
to pardon twelve regularly convicted men. To 
this view it is objected that the pardoning power 
in the hands of the Home Secretary sufficiently 
meets such cases. He is aided by the details of 
the trial, by the judge’s notes, and often, it may 
be, and doubtless is, by iaformation of a private 
kind, the accuracy of which he has ample ma- 
chinery for investigating—all of which enables 
him (he is almost always like the present holder 
of the office, a lawyer) to arrive at quite as sound 
a conclusion as a courtofappeal could. It is very 
doubtful if the bill will pass the Lords, even if it 
goes through the Commons. 


— —Bibliophiles will be sorry to hear of the rank 
heresy which has just been committed by one of 
the Paris courts in deciding that the value of a 
book must be held to consist in the book itself and 
not in its associations or even its binding. M. 
Menard, an eminent Parisian bibliophile, had in- 
sured for 5,000f. a French ‘* Book of Hours,’’ which 
had no particular interest in itself, (if ithad been 
English it would have been different,) but was 
beautifully bound in red morocco, and, moreover, 
had a loose fly-leaf with the autographs of three 
famous persons—Louis XI[V., who had given it to 
Maria Theresa, and Bossuet, who had received it 
from the latter. A little time ago there was a fire 
in M. Menard’s library. The binding of the “Book 
of Hours’’ was badly scorched, and the fly-leaf 
was completely burned, although the book itself 
was uninjured. M. Menard at once applied for 
his 5,000f., but the company refused to accept any 
responsibility for the lost ‘scrap of paper,’’ and 
as for the old binding, that was ‘‘not worth 20 
crowns.”’ The court has now supported this 
philistine view of the case, and dismissed M. 
Menard’s action against the company. 


—Judge Hawes, in an opinion printed in 
these coiumns a day or two since, cites the earli- 
est authority we recollect to have met with in any 
writ, opinion or text writer, viz., the case of 
Adam, who was tried in the Garden of Eden, but 
not without having opportunity to make his de- 
sense. ‘I'he plea,’’ says the judge, “‘was a con- 
fession and avoidance ; but the Mosaic History de- 
velops no incidents which could raise a presump- 
tion from any subtility of law that the decision 
would have been otherwise if Adam had had the 
benefit of counsel or had even submitted briefs in 
his behalf.” 

We might add that the difficulty was not that 
Adam had not the benefit of counsel: for he took 
advice as to the law before he violated it, but, as 
has often happened since, the counsel who ad- 
vised him to go ahead was unable to get him 
through. 





